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BRIEF FOR APPELLANTS
STATEMENT OF THE CASE

The two causes above-entitled were appealed from

the District Court of the United States for the East-

em District of Washington, Northern Division, from

the verdicts of a jury awarding damages, the judg-

ments thereon and decrees of appropriation entered

December 15, 1930, and from the whole thereof.

Under the stipulation of counsel on file, both

causes will be heard together and briefs in the one

case shall be considered in both without printing and

filing separate briefs. (1st case—R. 131) (2d case

—R. 139)

Full records have been made up and printed and

separate findings and judgment will be asked in each

case.

The records are alike in both cases except as to

the parties and the land involved. For this reason

references to the record refer to the cause first

above, unless otherwise stated.

The appellants in the respective causes are all

citizens of Pennsylvania and reside in Philadelphia,

(1st case—R. 15-16)
;
(2d case—R. 17-18). They

made no appearance at the trials either in person or

by attorney.



The controversies arose over the attempt pf the

County Commissioners of Chelan County, Washing-

ton, to establish a road along the southerly shore of

Lake Chelan to be known as the "Change in South

Lake Shore Extension Road", and for that purpose

to condemn and take lands of these appellants under

eminent domain. The situation and the proposed

road are illustrated by the county engineer's maps

in evidence as "Exhibit No. 4" and "Exhibit No. 5".

The proceedings to establish and condemn the

road were an attempted compliance with Chapter

173, Session Laws of Washington, 1925, Reming-

ton's Comp. Stat. (1927 Supp.) Sec. 6447; (Pierce's

Code Sec. 5992) and the eminent domain statutes of

Washington, Remington's Comp. Stat. (1922) Sees.

921-929; (Pierce's Code, Sec. 7646-7655). The act

and the Statutes are fully set forth in the Appendix.

The essential provisions of Chap. 173, L '25, are

that county roads shall be established only as therein

provided. The Board of County Commissioners by

unanimous resolution entered in the minutes may
declare its intention to lay out, establish or widen

any county road and that same is a public necessity

and direct the county engineer to report on the proj-

ect. 2 Rem. Comp. Stat. (Sec. 6447-1)

Whenever directed, the County Engineer shall

make an examination of the proposed route, and if



he deems it practicable, shall make a survey there-

of, and report in writing to the Board, giving his

opinion as to the necessity, terminals, length, width,

cost and other important facts. He must also file a

correct map of the survey with field notes and pro-

files. 2 Rem. Comp. Stat. (Sec. 6447-3)

The Board must then fix a time and place for hear-

ing on the engineer's report, and give notice thereof

by publication once each week for three successive

weeks, and post same for 20 days at each of the ter-

mini. Such notice shall set forth the termini and

width as recommended in the report, and that all

persons interested may appear and be heard. On
the day of hearing, upon satisfactory proof of the

publication and posting of the notices, if the Board

finds the road a necessity, it may then establish the

same by resolution or order. 2 Rem. Comp. Stat.

(Sec. 6447-4)

The County Engineer must then cause stone monu-

ments to be placed at the termini. 2 Rem. Comp. Stat.

Sec. 6447-4)

When directed by the Board, the Prosecuting At-

torney must proceed under eminent domain tO' ac-

quire such lands as may be necessary for such high-

way purposes. 2 Rem. Comp. Stat. (Sec. 6447-5)

The essential provisions of the Eminent Domain

statutes of Washington (Remington's Comp. Stat.



Sec. 921-929) (Pierce's Code Sec. 7646-7655) ; are:

(Sec. 921) Any corporation authorized by law

to appropriate land may present to the Superior

Court in the county where the land lies, a petition

which describes the land sought with reasonable cer-

tainty, setting forth the names of the owners, the ob-

ject of the taking and praying for a jury to deter-

mine the just compensation.

(Sec. 922) A Notice, setting forth the object of

the petition, a description of the land, and

the time and place for presenting the

petition to the Court. This Notice must

be served on each owner named, at least ten

days before the time in the notice set for hearing.

The service must be made by delivering a copy of the

notice to each owner who is resident of Washington,

at his usual abode, or, if non-resident, or residence

unknown, upon affidavit to that effect, service may
be made by publication in any newspaper in the

county once a week for two successive weeks, and

such publication shall be deemed service upon each

such non-resident. Proof of publication shall be

made by affidavit filed with the clerk. Want of ser-

vice of notice shall render the subsequent proceed-

ings void as to the person not served.

( Sec. 925 ) At the hearing of the petition for con-

demnation upon proof of service of the Notice, and

that the purpose contemplated is really a necessary



public use, the court may make a recorded order to

the sheriff to summon a jury.

(Sec. 926) At such trial the jury shall ascertain,

determine and award the amount of damages to be

paid to each owner or owners respectively, irrespec-

tive of benefits, and upon the verdict of the jury

judgment shall be entered for the amount of the dam-

ages awarded to such owner or owners respectively

for the taking or injuriously affecting such land.

(Sec. 927) At the time of judgment for, dam-

ages, whether upon default or trial, if the damages

be then paid, or if not so paid then upon their pay-

ment, the Court shall enter a judgment or decree, of

appropriation of the right of way, thereby vesting

the legal title in the corporation seeking same. A
certified copy of such judgment or decree of appro-

priation shall be recorded in the deed records in the

county and with like effect. If the title is found de-

fective, the corporation may again institute the pro-

ceedings.

(Sec. 929) On entry of judgTaent upon the ver-

dict of the jury, awarding damages, the petitioner

may make payment thereof to the parties entitled,

together with costs, by depositing same with the

Clerk of Court to be paid out under direction of the

Court or Judge thereof, and upon making such pay-

ment into court the petitioner shall be released from



all further liability. In case of appeal the money to

remain in court until final determination.

STATEMENT OF FACTS

In attempted and pretended compliance with these

provisions on Oct. 30, 1928, the County Commission-

ers passed a Resolution of intention to lay out and

establish a "county road along the southerly shore

of Lake Chelan in said County to be known as the

Change in South Lake Shore Extension Road, begin-

ning at an interior point in Lot 3 of Sec. 3, Twp. 27

N., R. 21, E : W . M . at survey station 420 plus 96.5

of South Lake Shore Road as established and of rec-

ord, and ending at survey station 488 plus 00.9 (an

inter-section with Twenty-five Mile Creek Road) in

SW'^ NE''^ Sec. 4" in the same township and range,

and directing the county engineer to make an exam-

ination and sun^ey and report in writing to the

Board. (R. 56-57)

The County Engineer on the same day that this

Resolution was passed, filed a written report, field

notes and map of a pretended survey. His certifi-

cates show that the survey was not made ''when dir-

ected" but about four months prior thereto, namely,

"April 27, 28, May 12, 21, 22, and June 22 and July

3, 1928" (R. 63 and R. 78)

On Nov. 2, 1928, an affidavit of one Larner cer-

tifies that on the day previous he had posted notices
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of the hearing of the report of the engineer in the

matter of the Resolution of County Commissioners

et al for a county road to be known as So. Lake Shore

Extension Road, as follows: "One notice on 4" pine

tree 10 ft. to right of Sta. 422 plus 25 ; one notice on

5" pine tree 5 ft. to left of Sta. 449 plus 10 ; one no-

tice on 4" pine tree 5 ft. to left of Sta. 487 plus 55."

The affidavit does not state the location of the no-

tices in either the section, township, range, county

or state where in the land was situated. (R. 85)

On Nov. 22, 1928, one D. R. Stohl, principal clerk

of the Wenatchee Daily World, made an affidavit

that he had published a notice, thereto attached, of

the place and time of the hearing, namely, Nov. 23,

1928. The affidavit states that the notice was pub-

lished for 4 consecutive weeks but it disputes itself

oy showing it was first published on Nov. 1st and last

on Nov. 22d, 1928, only 3 weeks. (R. 86-87)

Attached to the affidavit is a purported copy of

the said Notice, in which the hearing is set for Nov.

23, 1928, three weeks after the first publication.

This published notice of hearing on the engineer's

report does not describe the land over which the road

is to be built in such manner that an ordinarily well

informed owner could know, without the aid of a

surveyor, whether or not his land was effected. No

other notice was ever given of the hearing, none was

ever sent to appellants in Pennsylvania and none of
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them appeared at the hearing. (R. 87-89)

On Nov. 23, 1928, the day set for the hearing, the

Board of County Commissioners made an Order es-

tablishing the road 60 feet wide and as shown by the

engineer's map, and stating the names of the own-

ers. It did not direct the prosecuting attorney to

commence condemnation. (R. 89-92)

After the Order of Establishment of the road, the

second phase of the proceedings was entered, namely,

for condemnation of the land subject to the establish-

ed road. On January 5, 1929, the prosecuting attor-

ney filed two suits in the Superior Court of Wash-

ingtoui for Chelan County. The County was peti-

tioner. The respondents were the appellants, res-

pectively, in the two cases now before this Court.

(1st case—R. 6-11) (2d case—R. 6-13)

The Petitions need not be here set out. They des-

cribed the land to be condemned by metes and

bounds. These descriptions are set out in the appen-

dix. The descriptions were erroneous in both

cases. In neither Petition does the center line of the

road coincide with the center line as established by

the Order of the County Commissioners.

On the same day suits were filed. Notices in con-

demnation were prepared by the prosecuting attor-

ney and filed, in pretended and attempted com-
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pliance with the condemnation law. The Notices

were addressed to the respondents in the suits and

set forth a statement of the establishment of the

road. They also contained a purported description

of the land to be taken. These descriptions are iden-

tical with those set forth in the Petitions in condem-

nation. They are therefore erroneous in both cases.

They do not contain a description of the land to be

taken. They describe land partly under the waters

of Lake Chelan and not the same land covered by

the Commissioners' Order of Establishment. (1st.

case—R. 1-5); (2d case—R. 1-6).

On the same day also affidavits for publication

were made and filed by Sam M. Driver, deputy coun-

ty prosecutor, that the respondents were all non-

residents and resided in Pennsylvania (1st case—R.

12-13)
;
(2d case—R. 14-15).

Affidavits of publication by the principal clerk of

the owner of the Wenatchee Daily World, filed on

Jan. 30, 1929, show that the Notices in condemnation

were published once each week for 4 consecutive

weeks but also state specifically that the notices were

published "beginning on tha 7 day of January, 1929

and ending on the 28 day of January, 1929, both in-

clusive". It appears therefore, that the Notices were

published for 3 weeks. The exact dates of publica-

tion are not disclosed. (1st case—R. 24-25); (2d

case—R. 27-28)
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Meanwhile, on January 25, 1929, the respondents,

appellants here, appeared specially in both condem-

nation suits for the purpose only of removing the

causes to the United States District Court for the

Eastern District of Washington, Northern Division,

and showed that the amount in controversy ir. each

case exceeded $3,000, and that respondents were

residents and citizens of Pennsylvania, whereas the

petitioner, Chelan County, was a resident of the

State of Washington. (1st case—R. 15-21)
;
(2d case

—R. 17-24). On January 30, 1929, orders of remov-

al were made by said Superior Court, removing both

causes to said District Court of the United States.

(1st case—R. 31-33) ; (2d case—R. 35-36).

Special appearances were presei'ved and retained

in the Federal Court and objections made to the jur-

isdiction of the Court over the persons of the respon-

dents or the subject matter of the actions, wrile Mo-

tions to Quash were argued and denied ( 1st case—R.

36-40) (2d case—R. 40-44), and Demurrers to the

petitions (1st case—R. 40-41) (2d case—R. 44-45)

and Motions to make more definite and certain or

for bills of particulars ( 1st case—R. 42-45 ) (2d ease

—R. 46-49) were argued, overruled and denied. (1st

case—R. 45-46) (2d case—R. 49-50) ; all during the

year 1929.

On May 8, 1930, the county prosecutor made and

filed in both cases a motion to set the case for trial.
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These motions were based upon affidavits of Sam

M. Driver, deputy prosecutor, that respondents had

appeared specially in the causes by their attorney,

J. D. Campbell of Spokane and that prior to Feb. 10,

1930, Mr. Campbell had died; that one Adrian W.

Vollmer residing at Lakeside, Chelan County, Wash-

ington, had on July 6, 1928, written a letter to the

county commissioners (Plaintiff's Exhibit No. 8)

giving the Philadelphia address of two of the per-

sons who were afterward named respondents in these

cases, and that by reason of such communication

purported to represent these respondents as their

attorney. (1st case—R. 46-49) (2d case—R. 50-53)

Copies of this motion and affidavit were mailed to

respondents in Philadelphia and to Mr. Vollmer at

Lakeside, Washington, marked "please forward if

necessary". (1st case—R. 49-50) (2d case—R. 53-

54).

Hearing of the cases for June 5, 1930 was ordered

and a notice thereof mailed by the Clerk to respon-

dents in Philadelphia on May 26, 1930, nine days

before the hearing. Notices were also mailed by the

Clerk to said Vollmer, designating him as respon-

dents' attorney. (1st case—R. 52) (2d case—R. 56),

The record shows that Mr. Vollmer was not and nev-

er had been attorney for the respondents, that he did

not reside in the State of Washington and had not

visited therein for over 23 months. (1st case—R. 53)

(2d case—R. 58) No notices of any nature were ever



sent to him until after the death of respondents' at-

torney, Mr. Campbell.

On June 5, 1930, the cases came on for hearing on

the question of public use and necessity. The res-

pondents did not appear and were not represented

by counsel. The matters were tried together on evi-

dence presented by the petitioner. Among other

things, petitioner introduced as "EXHIBIT NO. 1"

what purported to be a certified copy of all the pro-

ceedings before the Board of County Commissioners,

as proof of the legal establishment of the road. (R.

56-93) But the same was certified by the deputy

auditor as clerk of the Board of County Commission-

ers and the seal of the auditor affixed, instead of

having been signed by the Commissioners, attested

by their clerk and sealed with the seal of the County

Commissioners, as provided by law. (2 Remington's

Comp. Statutes, Sec. 4069). (Pierce's Code, Sec.

1663)

To prove the ownership of the lands involved, tes-

timony was given by Sam M. Driver, deputy prose-

cutor, that he had examined abstracts and the rec-

ords in the auditor's office and found that the only

persons having any interest in the lands were the

parties respondent in these causes. No further proof

of ownership was made. (Transcript of Evidence of

Hearing June 5, 1930—pp. 11-12).

On June 23, 1930, the Court made and entered
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Findings of Fact, Conclusions of Law and Order of

Public Use and Necessity, in each case, that public

interest required construction of the road mentioned

in the petition, and the lands of the said respondents

were necessary for the highway and the petitioner

was entitled to the land for a right of way for high-

way purposes under the power of eminent domain

upon the payment of just compensation to the respon-

dents, and describing the right of way identically,

including errors, as described in the petition and

Notice in the condemnation suits. (1st case—R. 93-

102) (2dcase—R. 99-109)

Following, on Nov. 20, 1930, a jury trial was had

in each cause and damages were awarded to the res-

pondents of $700.00 (1st case R. 103) and $50.00

(2d case—R. 109). The respondents were not pres-

ent nor were they represented by counsel at said

trials.

On December 15, 1930, Judgments on the verdicts

were entered in each case, and it was ordered that

upon payment of just compensation and costs to the

respondents, or into court for their benefit, the title

should vest in Chelan County free and clear of all

encumbrances of any nature whatsoever, and des-

cribing the land to be taken identically, including er-

rors, as it was described in the petition and publish-

ed notices in the condemnation suits. (1st case—R.

103-108) (2d case—R. 110-115).
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On the same day, namely, Dec. 15, 1930, the Court

entered Decrees of Appropriation in each case, and

after finding that judgments for $700 and costs, and

for $50 and costs, in the two cases respectively, had

been entered in favor of respondents, and that the

amounts thereof had been deposited with the Clerk

to be paid out under the direction of the Court, it

was ordered that there be vested in Chelan County,

a right of way for highway* purposes in the land,

which was then described; that Chelan County be

released from all liability to owners and all other

claimants by reason of the taking of the road ; that

Chelan County be let into immediate possession, and

that the sums of $730 and $80 be full compensation

for the land. (1st case—R. 109-112) (2d case—R.
116-119).

But the descriptions in these Decrees of Appropri-

ation show the same errors that were made in the

original Petition and in the published Notices, and

throughout the condemnation proceedings. The land

described is not the land intended for the road. Also,

although the decrees recite that the money had been

deposited in court, the record of the Clerk showis

that only warrants and not money had been deposit-

ed. (1st case—R. 108) (2d case—R. 115). The de-

crees were entered without any notice to the respon-

dents, and before the money was paid to respondents,

contrary to the provisions of 2 Remington's Comp.

Statutes, Sec. 927 (Sec. 7652 Pierce's Code) and
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contrary to Art. 1, Sec. 16 of the Constitution of the

State of Washington.

After a motion by respondents for new trials

which were denied, (1st case—R. 112-114) (2d

case—R. 120-122), petitions and orders were filed

for appeals to this Court. (1st case—R. 115-127)

(2d case—R. 122-135).

ASSIGNMENTS OF ERROR

I.

1. That the Court has no jurisdiction over the per-

sons or property of the respondents for the reason

that the requirement of a once a week for two con-

secutive weeks' publication of notice against non-

resident owners in condemnation proceedings, by

Acts approved March 21, 1890, page 294, and being

Section 7647 of Pierce's Code of the State of Wash-

ington, is inadequate and confiscatory and contrary

to the Constitution of the United States, and partic-

ularly paragraph I of the 14th, Amendment thereof.

II.

1. That the notice of petitioner's motion to have

said case set for trial on Monday, May 26th, 1930,

at 10:00 o'clock A. M. was received by respondents

by mail at Philadelphia, Pennsylvania, on May 23d,
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1930, thereby giving respondents insufficient time

to appear, or to be represented thereat.

2. That the only notice of hearing for order of nec-

essity was by registered mail and not received by

respondents at Philadelphia, Pennsylvania until

May 31st, 1930, stating said cause had been set for

hearing on June 5th, 1930, at 10:00 o'clock A. M.

and did not give respondents sufficient time to ap-

pear and defend the same.

3. That notice of trial was likewise served upon res-

pondents by mail, the' same being received by res-

pondents at Philadelphia, Pennsylvania, on Novem-

ber 3d, 1930, stating that said case had been set for

trial on November 20th, 1930, at 10 :00 o'clock A. M.,

which did not give respondents sufficient time to

prepare for trial and defend said cause.

4. That said notices were also served upon one

Adrian W. Vollmer, who was not an attorney of rec-

ord for these respondents, or either of them, and who

did not reside at Lakeside, Washington, as stated in

said notices, and did not in anywise represent res-

pondents.

III.

That the Court erred in denying respondents' mo-

tion to quash and in refusing to hold the following

statutes of the State of Washington, void as depriy-
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ing respondents (now appellants) of due process of

law secured by Paragraph 1 of the Fourteenth

Amendment of the Constitution of the United Stares,

to-wit: Acts approved March 13th, 1899, Chapter

94, p. 147, particularly Section 1, p. 147; March

17th, 1903, Chapter 173, p. 360, particularly Sec-

tion 2, p. 362; March 15, 1907, Chapter 159, p. 349,

particularly Section 1, p. 349.

IV.

That the Court erred in denying appellants' mo-

tion to make more definite and certain, or in the al-

ternative for a bill of particulars.

V.

That the Court erred in overruling appellants' de-

murrer.

VI.

1. That the Commissioners' proceedings, upon

which the verdict and judgment are based, are fa-

tally defective and incomplete as shown by the rec-

ord in this case.

2. That no showing is made in said Commissioners'

proceedings, or the surveyors' report that any offer

or statements of damages was made to respondents,

or either of them, prior to commencement of Con-

demnation Proceedings.
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3. That it appears from Engineers' report, that

the survey for the road was made on April 27th, and

April 28, May 12, 21, 22, June 22 and July 3, 1928,

which was prior to and not in pursuance of the order

of the County Commissioners directing such survey

on October 30th, 1928, and as required by Chapter

173, Laws of 1925, and more particularly Section

3 thereof, of the laws of the State of Washington.

4. That the Commissioners' proceedings do not

show that the prosecuting attorney was ordered to

commence condemnation proceedings as provided

for by Chapter 173, of the Laws of 1925, and more

particularly Section 5 thereof of the laws of the State

of Washington.

5. That the Commissioners' proceedings were not

signed and sealed by the County Commissioners, and

attested by their Clerk, as required by Laws 1893,

and on page 252 thereof, and approved March 10,

1893, and particularly Section 1663, of Pierce's Code

of the State of Washington.

6. That the lands sought to be taken by the decree

of appropriation are incorrectly described, and vary

from the surveyor's plat and field notes thereof on

file herein.

7. That the description of the lands sought to be

taken by the condemnation proceedings and decree

of appropriation differ from and are at variance
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with the published notice of hearing on change on

South Lake Shore Extension Road dated October 31,

1928.

8. That the award of damages was not paid in to

the Clerk of the court prior to the entry of decree of

appropriation, and as provided for therein, and con-

trary to the provisions of Article 1, Section 16 of

the Constitution of the State of Washington.

9. That no segregation or separate statement of

damages was made to respondents in the verdict or

judgment thereon for their respective lands taken or

damaged.

VII.

That the Court erred in entering a judgment on

the verdict which purports to convey the fee to the

road in question, rather than an easement for road

purposes, as authorized by the provisions of Chapter

173 of the Laws of 1925, approved Jan. 15, 1926.

VIII.

That the Court erred in refusing respondents' mo-

tion to quash and to set aside the pretended notice of

filing and of hearing of the petition in condemna-

tion ; said motion being upon the ground, inter alia,

that the condemnation statutes of the State of Wash-
ington, upon which these condemnations proceedings

were based, particularly that portion thereof (Ses-
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sion Laws of 1890, p. 295, Sec. 2, Pierce's Code, Sec-

tion 7646) relating to notice and service upon non-

resident owners is inadequate as to manner and

time and without due process of law, and is thus and

otherwise contrary to Sections 3 and 16 of Article 1,

of the Constitution of the State of Washington, and

the Fourteenth Amendment to the Constitution of

the United States.

IX.

That the Court erred in refusing to hold that cer-

tain eminent domain statute of the State of Wash-

ington, entitled an Act to regulate the mode of

proceeding to appropriate lands by Corporations,

approved March 21, 1890, Laws of 1890, p. 294, and

laws amendatory thereof, are contrary to Sections

2, 3 and 16 of Article 1 of the Constitution of

the State of Washington, and Section 2, Article IV,

and the Fourteenth Amendment of the Constitution

of the United States.

X.

That the Court erred in refusing to hold that the

eminent domain statutes of the State of Washington

are contrary to the provisions of the Constitution of

the State of Washington; and the Constitution of

the United States, and the amendments thereto, and

deny to these respondents their constitutional rights

guaranteed to them thereunder.
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XL

That the Court erred in holding that the taking

of respondents' lands was for a public use and the

entering of an order of necessity therein and the

same is contrary to respondents' rights under the

Fourteenth Amendment of the Constitution of the

United States.

XIL

That there is nothing in the record of the above-

entitled cause, showing that jurisdiction was acquir-

ed over respondent, Alice Barbee Wick, either by

personal service, or by description of any property

belonging to her.

XIII.

That the Court erred in refusing respondents

leave to file their motion for a new trial, because the

same was tendered within the term, and within

three months from the entry of judgment.

XIV.

That the pretended service of notice upon one

Adrian W. Vollmer was void and of no effect, for

the reason that said Adrian W. Vollmer was not an

attorney of record for respondents, or either of them

that he was not personally served with process* or
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notice, and did not reside at Lakeside, Washington,

and was not a resident of the State of Washington,

and had not even visited therein, for a period of 23

months prior thereto.

SPECIFICATIONS OF ASSIGNED ERRORS
INTENDED TO BE URGED.

Assignments IV. and VI. relate to:

(a) Irregularity of the county commis-
sioners' proceedings.

(b) That the record of the county commis-
sioners' proceedings was not authenticated
according to law and was improperly admit-
ted in evidence.

(c) That the court was without jurisdic-

tion by reason of the variance in the survey
descriptions of the right-of-way described

in the petitions and published notices with
the survey description of the right-of-way

of the established road and maps of the

county engineer.

(d) The propriety of the entry of decrees

appropriating the land to petitioners before

the awards had been paid into court for the

owners.

(e) Failure to segregate respondents' res-

pective interests and award separate dam-
ages.

Assignments II. and XIV. relate to shortness of no-

tice of hearings and trials, and pretended

service of notice upon one not attorney for
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respondents.

Assignment XL relates^ to the point that the land

condemned was not necessary for the public

use.

Assignment IV. and VII. relate to the taking of the

fee where an easement was sufficient for

the purpose.

Assignment I. relates to the point that due process

of law was not afforded appellants under

the published notices, as provided by the

statutes of the State of Washington.

Assignments III. V. VII. IX. and X . all relate to the

point that the Act of Legislature, and the

statutes of the State of Washington under
which the condemnation of the land was
sought are in conflict with ART III. sec. 2,

ART. IV. sec. 2, Amendment ART. V . and
Amendment ART. XIV. of the Constitution

of the Constitution of thd United States,

and in conflict with Sections 2 , 3 , 16 and 32

of Art. I. and Section 19 of ART. II. of the

Constitution of the State of Washington
and does not constitute due process of law.

Assignment XII. relates to want of jurisdiction over

respondent Wick, no personal service being

had and no property owned by her described.

Assignment XIII. relates to abuse of discretion of

the court in refusing to entertain motions

for new trials.
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ARGUMENT

INSUFFICIENCY OF THE COM-

MISSIONERS PROCEEDINGS

1. We contend that the record of the proceedings

of the County Commissioners of Chelan County, up-

on which these condemnation proceedings are based,

was improperly admitted as evidence of the legal es-

tablishment of the highway, that the same is fatally

defective, and that it does not and cannot support

the findings and judgments entered herein.

Sec. 3902, 2 Rem. & Bal. Code, (2 Rem. Comp.

Stat. Sec. 4069) Pierce's Code Sec. 1663 provides:

"The county commissioners of each county
shall have and use a seal for the purpose of seal-

ing their proceedings, and copies of the same
when signed and sealed by the said county com-
missionerSy and attested by their clerk, shall he

admitted as evidence of such proceeding in the

trial of any cause in any court in this State;

and until such seal shall be provided, the private

seal of the chairman of such board of county
commissioners shall be adopted as a seal."

In the cases now before the Court, the petitioner's

"EXHIBIT NO. 1" being a certified copy of all pro-

ceedings before the board of county commissioners,

bears the following certification: (R. 92-93)
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"State of Washington,

County of Chelan, ss.

I, the undersigned Clerk of the Board of Coun-
ty Commissioners of Chelan County, State of

Washington, do hereby certify that the forego-

ing is a true and correct copy of ajl proceedings

before the Board of County Commissioners of

Chelan County, Washington, in the matter of

the establishment of South Shore Extension
Road as of record in this office.

Witness my hand and official seal, this 4th
day of June, 1930.

A. V. Shephard,

Deputy Auditor and Clerk of

the Board of County Commis-
sioners.

( Auditor's )

( Seal )

The late Judge Rudkin, in his memorandum opin-

ion in the case of Chelan County v. Vollmer, et al,

No. 1431 in the District Court of the United States,

Eastern District of Washington, Northern Division,

said in part:

"
. . . . The proceeding, of course, is statutory and

it was incumbent on the petitioner to show that

the highway, or county road, was legally estab-

lished by its board of county commissioners be-

fore this proceeding was instituted. To prove
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the legal establishment of the highway the peti-

tioner offered in evidence a copy of the proceed-

ings had before the board of county commission-
ers, which was certified to by the county auditor

only."

"The proceedings before the board of county
commissioners were not authenticated and cer-

tified in the mode prescribed by law, and the

record of their proceedings was improperly ad-
mitted in evidence. The new trial must there-

fore be granted."

2. We contend that the Report of the County En-

gineer was utterly void. This report itself disclosed

that he bases it upon his field notes of a survey which

he began on April 27, 1928 and completed on July 3,

1928. (R. 78) The survey therefore was made many
months prior to October 30, 1928, the date upon

which he was directed by the county commissioners

to make the same. The engineer filed his report, field

notes and map, all on the same day upon which he

was directed to so do, namely, October 30, 1928. A
survey of the route was necessary and it would have

been a physical impossibility to have made such sur-

vey, prepared the map and report to the Board, all

within the same day. Obviously, the county engin-

eer acted without authority in making the survey

upon which his report and map are based, and ob-

viously too he failed to ever make any survey or

map thereof as he was so directed by the Commiss-

ioners' Resolution. Compliance with the law by the

county engineer is jurisdictional. Sec. 2, Chap. 173,
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Laws of 1925, provides:

''Whenever directed, the county engineer shall

make an examination of such proposed road and
if necessary a survey thereof." and he "shall

report thereon in wTiting to such board,

He shall file with such report a correctly pre-

pared map of such road as surveyed, which map
must show the tracts of land ovei^ which said

road passes, with tlj^ names, if known, of the

several owners thereof, and shall file therewith
his field notes and profiles of such survey.'^

3. We challenge the sufficiency of the description

of the published notice of hearing on the report of

the county engineer. This notice makes no mention

of the several tracts over which the proposed road

will be established. The description in this notice

which is set forth in full in the appendix, is in part

as follows

:

"Commencing at survey sta. 420 plus 96.5 of So.

Lake Shore Road, as of record being an interior

point in Lot 3 of Sec. 3, Twp. 27 N., Rg. 21 E .,

W. M." running thence by courses and distances

"and ending at survey sta. 488 plus 00.9 (an in-

tersection with Twenty-five Mile Creek Road)
being an interior point in SW'/^ of NE'/* of Sec. 4,

Twp. 27 N. Rg. 21 E :, W. M . the whole distance

being about 1.3 miles, said road to be known as

the So. Lake Shore Extension Road, all in Che-

lan County, Washington."

"At said hearing any interested persons may
appear and be heard for or against the estab-

lishment of the proposed change, in the South

Lake Shore Road."
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Without the aid of a surveyor, it would have bee^.

impossible for appellant Rosborough to know what

property of hers it was proposed to take, and wholly

impossible for appellants Tettemer and Wick to

know whether or not any of their property would be

affected. The notice is therefore void for uncertain-

ty.

Fenton v. Minnesota Title Ins. etc Co., 15 N. D.

372, 125 Am. St. Rep. 599, 109 N. W. 366.

"A published summons in a suit to quiet title

which neither describes the land in controversy
nor names the adverse claimants does not con-

stitute due process against them, and a judg-
ment taken against them is void, and subject to

collateral attack."

Under Sec. 5, chap. 173. L. 1925, it was also nec-

essary that the notice of hearing be posted at the ter-

mini of the proposed road. Nothing in the affidavit

of posting shows upon what land notices were post-

ed. (R. 85) There is no reference to the section,

township, range, county or state, wherein the land

was located. The affidavit shows that notices were

as follows

:

One notice on 4" pine tree 10 ft. to right of Sta.

422 plus 25.

One notice on 5" pine tree 5 ft. to left of Sta. 449

plus 10.
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One notice on 4" pine tree 5 ft. to left of Sta. 487

plus 55.

4. Nowhere in the engineer's report or in the Com-

missioners proceedings does it appear that stone

monuments were placed at the termini of the road

as established, in accordance with Sec. 4, Chap. 173,

L. 1925. (2 Rem. Comp. Stat. Sec: 6447-4)

Nowhere in the Commissioners' proceedings or in

the engineer's report, does it appear that after pass-

ing the Resolution of intention to lay out and estab-

lish the road, the county made any effort to agree

with the owners for the purchase of the right of way

before bringing the condemnations, thus giving ap-

pellants no opportunity to either consider or nego-

tiate a settlement of their damages.

Remington's Comp. Stat. Sec. 6780, provides that

"Whenever the Board of County Commissioners
shall find it necessary, for the purpose of

straightening any permanent highway, lessen-

ing the gradients thereof, or otherwise improv-
ing the same to acquire or appropriate lands,

real estate or other property, and are unable to

agree with the owners thereof, upon the reason-

able and fair value of such lands, real estate or

other property, such board is hereby authorized
to acquire the same by condemnation proceed-
ings in the manner provided by law for the ap-
propriation of lands, real estate or other prop-
erty by private corporations authorized to exer-
cise the right of eminent domain."
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The burden is on petitioner that it endeavored but

was unable to agree with the owner.

Oregon R. etc. Co. v. Oregon Real Estate Co., 10

Or. 444.

5. Furthermore, the county commissioners, neither

in the Order of Establishment, nor elsewhere, dir-

ected the prosecuting attorney to proceed under the

power of eminent domain, as alleged in the Petitions

in condemnation, and as provided by Sec 5, Chap.

173, L. 1925. (2 Rem. Comp. Stat. Sec. 6447-5)

INSUFFICIENCY OF THE NOTICES
OF TRIALS

We further object to the shortness of notices

given appellants in each of these cases. The notices

for hearing for Order of Necessity the record shows

(1st case—R. 52) (Id case—R. 56) were sent by the

Clerk of the court by ordinary mail to the appellants

addressed to Philadelphia, Pa., on May 26, 1930,

stating that the hearing would be held on June 5,

1930 at 10:30 A. M. The Court will take judicial

notice that the nine days allowed would all be con-

sumed for the letter to reach Philadelphia and the

recipient to reach Spokane, allowing no time for

either consultation or preparation of a defense.

The same notice by ordinary mail was given ap-

pellants at the time of trial on damages, excepting

that about twice the length of time was given.
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In Illinois v. Pease, 207 U. S. 100, 52 L. Ed. 121,

the Court said

:

"We know, because everyone knows, without
the testimony of witnesses, that Kenosha, the

place of the alleged crime, is only a short dis-

tance, within not more than one hour and a half

travel by rail from Chicago/'

and in U. S. v. Thornton, 160 U. S. 654, 40 L. Ed.

570,

"In this case we are able to take judicial notice

of the fact that claimant could not possibly have
traveled from Mare Island to Washington and
back within the four days which elapsed between
his discharge and his re-enlistment."

46 C. J. 556, Sec. 62 and cases cited.

Attention is here called to the fact that notices

were also mailed to one Adrian W. Vollmer, and that

such notices designated him as "attorney for said

parties (Lakeside, Washington)". The record shows

that said Adrian W. Vollmer never was attorney for

appellants, and by his affidavits (1st case R. 53-54)

(2d case—R. 58) that he was not then nor had ever

been or pretended to be counsel for appellants or any

of them, or had ever appeared in these causes, and

that he did not reside at Lakeside, Washington, and

had not visited in the State of Washington for over

23 months. As a basis for its contention that said

Vollmer was attorney for these appellants the peti-
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tioner offered in evidence a letter written by him to

the county commissioners on July 6, 1928, (Exhibit

No. 8) many months prior to the Commissioners'

resolution to lay out such a road. The letter reads

as follows

:

First Creek Ranch, Lakeside, P. 0.

Chelan County, Washington,
July 6th, 1928.

Commissioners of Chelan County,
Court House,
Wenatchee, Washington.
Gentlemen

:

Please note that the mail address of Miss
Alice Barbee Wick and of Miss Margaret Ros-
borough is now

:

c/o Mr. Joseph B. Thomas, Suite 27, Trans-
portation Bldg., 26 South 15th Street,

Philadelphia, Pa.

My temporary address is P. O. Box 1604,
Spokane, Washington. Kindly send m.e copies

of any notices or communications that you may
send to either of above parties and kindly send
them copies of any notices or communications
sent to me.

Thanking you in advance, I am

Very truly yours,

(signed) Adrian W. Vollmer

We submit that the above letter does not even hint

that Mr. Vollmer was representing or intending to
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represent appellants as counsel. The county admits

that said Vollmer was not attorney for appellants

by the fact that no notices of any nature were ever

sent to him until after the death of J. D. Campbell,

who was counsel for the appellants.

INSUFFICIENCY OF PROOF OF OWNERSHIP

1. We further challenge the sufficiency of the evi-

dence offered to prove the alleged ownership of the

lands condemned. The only evidence submitted on

this point was the sworn testimony of Sam M. Dri-

ver, attorney for the appellee. (Transcript of Pro-

ceedings June 5, 1930, pp. 11-12) He testified as

follows

:

"I am deputy prosecuting attorney of Chelan
County, Washington, I have examined the cer-

tified abstracts of the property involved in these

two condemnation proceedings, and also have
checked them up in the records of the Auditor of

Chelan County, Washington, and I found from
my examination that the only persons having
any interest in this land are, in the one case Mar-
garet Rosborough (case No. 4501) and Alice

Barbee Wicks. And in the other case, No. 4502,
the only persons having any interest in the land
involved in this case are Alice Barbee Wicks and
Theodore S. Tettemer, and presumably his wife,
Jane Doe Tettemer."

He makes no statement of what the interest of
each is, whether as owner, joint owner, or en-
cumbrancer. His statement of ownership does
not coincide with the ownership of the tracts as



35

shown by the Engineer's report. (R. 91). The
deeds and the County Auditor's records are the

best evidence of ownership.

2. Sec. 921 of Remington's Comp. Statutes pro-

vides that a jury ascertain and determine the com-

pensation to be made in money to the owner or own-

ers respectively f and the petitions in these cases so

pray. No evidence was offered showing the respec-

tive interests of respondents nor did the jury appor-

tion the damages.

TAKING THE FEE WHERE
EASEMENT SUFFICIENT

The petitions in condemnation pray that a

''judgment or decree be entered when said compen-

sation shall have been determined to the effect that

upon payment thereof. . . .full title to said property

shall be at once vested in the petitioner" and the

judgments provide that "upon payrPxCnt by said Che-

lan County. . . .that the property. . . . and the title

thereto, free and clear of any and all encumbrances

of any nature ivhatsoever, shall pass to and become

vested in Chelan County." The condemnor had no

power to take the fee where an easement would sat-

isfy the public needs.

"
. . . . where the statute does not prescribe the

nature of the estate to be taken, only such estate

may be taken by the condemnor as is sufficient

to satisfy the purposes of the taking. The con-
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demnation statutes are in derogation of the com-
mon law, and must be strictly construed. 68 A.

L. R. p. 837.

Nichols on Eminent Domain, Sec. 150.

''.... If an easement will satisfy the public

needs, to take the fee would be unjust to the

owner, who is entitled to retain whatever the

public needs do not require . . .
.

"

Seattle v. Faussett, 123 Wash. 613, 212 Pac.

1085.

Warm Springs Irr. Dist. v. Pacific Live Stock
Co., 270 Fed. 560.

ENTRY OF DECREES BEFORE PAYMENT
OF MONEY AWARD

We further submit that the Decrees of Appro-

priation entered in these causes should be set aside,

for the reason that they were entered without notice

to appellants, and before just compensation includ-

ing interest and costs had been paid into court fo^

them, as provided by Sec. 927, Remington's Compil-

ed Statutes.

The decrees of appropriation were entered on Dec.

15, 1930, and although warrants had been deposited

with the Clerk, by the petitioner the money to pay

the judgments was not received by the Clerk until

December 26, 1930. Payment by warrants did not

constitute a payment of the award as prescribed b}'

the statute.
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ART. 1, Sec. 16, of the Constitution of the State

of Washington provides that no private property

shall be taken or damaged for public or private use

without just compensation having first been made.

In State ex rel 0. W. W. S. Co. v. Hoquiam, 155

Wash. 678, the court said

:

"The statute provides not that the award shall

be paid to the Clerk of the Court by check, but
shall be paid into court. The fair inference

from the statute is that it contemplates payment
in money and not by check. There appears to

be no escape from the holding that the award
was not paid into court in the manner prescrib-

ed by statute and upon notice to the opposite par-
ty and therefore the attempted payment by
check to the clerk was ineffectual to suit the

requirement of the statute The decree of

possession and appropriation entered. . . .will

be set aside . . .
.

"

In Peterson v. Smith, 6 Wash. 163, 32 Pac. 1050,

the court said

:

"
. . . . Under the constitutional guaranty, the

owner of the land appropriated in this case by
the county could not be compelled to present a
claim for damages. He can remain quiet and
be assured that before his property is condemn-
ed the county must ascertain his damage and
either pay it to him or pay it into court for his

benefit
"

And in State ex rel Smith v. Superior Court, 26

Wash. 278, 66 Pac. 385, where it was sought to sub-
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stitute a bond for the actual payment of money, the

court said

:

"A constitutional right is involved here. Sec.

16 of Art. 1 of the State constitution provides
that *no private property shall be taken or dam-
aged for public or private use without just com-
pensation having been first made or paid into

court for the owner' .... viewed in any aspect of

the case, whether taken by the sovereign or by
the corporation under sovereign authority, it is

a destruction of the constitutional guaranty for

the protection of private property to appropriate
it, without the consent of the owner, to a public

use without first making compensation to him
in money for the value of the property of which
he has been deprived

;"

ERRONEOUS DESCRIPTION OF

THE PROPERTY

The Court had no jurisdiction to render the judg-

ment and decrees of appropriation here appealed

from for the reason that in each of these cases a fatal

error was made in the description in the published

notices. The trial court therefore obtained no juris-

diction over non-resident owners.

Laws for the condemnation of property for public

use are to be strictly construed. Remington's Comp.

Stat. Sec. 921 provides that there shall be "a peti-

tion in which the land, real estate, premises or other

property sought to be appropriated shall be describ-

ed with reasonable certainty"
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In State ex rel Patterson, et ux. v. Superior Court

for King County, 102 Wash. 331, 173 Pac. 186, the

court held

:

"We are of the opinion that the petitioner

should be required to describe the land sought

to be appropriated with all the certainty [that

is possible in order to determine the land appro-

priated as condemned by actual survey. It is

necessary also, in order that a jury of condem-

nation may know how much land is appropria-

ted and to be paid for."

Nichols on Eminent Domain, Sec. 399

:

"This description should be, it is sometimes said,

as accurate as is required in the case of a deed

of land. At any rate it must be such that a sur-

veyor could locate the parcel described without

the aid of extrinsic evidence."

2 Lewis, Eminent Domain, 2d Ed. Sec. 307

and cases cited;

State ex rel Oregon, etc., v. Superior Court,

45 Wash. 321, 88 Pac. 334;

State ex rel Patterson v. Superior Court,

supra;

People ex rel Eckerson v. Haverstraw, 137

N. Y. 88, 32 N. E. 1111;

Lexington Print Works v. Canton, 167

Mass. 341, 45 N. E. 746.

"Failure of the petition, complaint, or application
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to thus describe the property, or any uncertainty in

this respect, will vitiate the proceedings," 20 C. J.

954.

In Glover v. Boston, 14 Gray (Mass.) 282, the

court said

"The appropriation of private property to the

public use, which is one of the highest acts of

sovereign power, should not be accomplished by
the use of ambiguous or uncertain language. The
presumption is in favor of the owner of the

land, and every act done by public authority
which interferes with his rights should be, as it

always may be, clear and intelligible."

Quoted with approval in Lexington P. Works v.

Canton, Supra.

Remington's Comp. Stat. Sec. 922, provides that

the Notice served upon the owner or published shall

state briefly the objects of the petition and shall con-

tain "a description of the land, real estate, premises,

or property sought to be appropriated."

In Stafford vs. Multnomah County, etc. 108 Ore.

197, 204 Pac. 158, the court said:

^*It is a fundamental principle that when the

land of an individual is sought to be condemned
for public purposes a definite description of the

property shall be given."

**It was the duty of the defendant drainage dis-

trict, if it would acquire a right of way over
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real property by eminent domain, so to describe

the land it would take as to enable the landown-
er to know what part and how much of his land
was about to be taken from him."

"In the establishment of a public road, the own-
er of the land is advised as to the course of the
highway, its width, the point of entrance upon
his land and exit therefrom. He is thus enabled
to know how much of his property has been ta-

ken for the purpose of a public highway, where
situate, and is enabled to estimate his damage,
if any In an action by the state, or by any
of its agencies, designed for condemning real

property, the vetition or complaint demanding
ccndemnation mfiist co7itain an accurate des-
criptix)n of the property to be acquired.^^

The Court said in Daily v. Missouri Pac. Ry. Co.,

170 N. W. 888, 103 Neb. 219,

" a petition containing inaccurate statements
that are material respecting the dimensions of

the land affected will render condemnation pro-
ceedings void that are held thereunder."

and to the same effect is Union Terminal Ry. Co. v.

Kansas, 60 Pac. 541.

In the Matter of the Application of the N. Y. C.

& H. R . R . Co . to acquire certain lands of Elizabeth

Rau, 70 N. Y. 191, the court held:

"In proceedings of this character (condemna-
tion) extreme accuracy is essential, for the pro-
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tection of the rights of all the parties."

But in these condemnation cases, the land to be

taken is not described with reasonable certainty; in

the first case other land is described and in the sec-

ond case the description contradicts itself and is so

indefinite that the land cannot be located.

The land to be condemned must be the same land

over which the road has been previously established

by Order of the Board of County Commissioners.

"After the establishing of such highway, the

prosecuting attorney, when directed by the

board of county commissioners, shall proceed
under the power of eminent domain to acquire

such lands and other property and property
rights as may be necessary for such highway
purposes in the manner provided by law for the

taking of private property for public use."

Chap. 173, L '25, sec. 5.

In these cases the petitioner does not describe the

same land over which the road was established. In

the Rosborough case the petition and published no-

tice describe land which is not possible for any road,

but the apparent assumption of the petitioner is

that the land under the established road is the land

condemned.

It is true that the error in the description as they

appear in these condemnation proceedings are not

apparent without analysis and deduction. But the

Court will make the necessary calculation from the
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evidence, and records in the cases.

City of Chicago v. Williams, 254 111. 360, 98 N.
E. 666;

1 Elliott on Evidence, Sec. 36.

The Court will take judicial notice of the rules of

mathematics and land surveying.

Stanton v. Hotchkiss, 157 Cal. 652, 108 Pac.

864;

Stephens v. Stephens, 108 Ark. 53, 156 S. W.
837:

1 Elliott on Evidence, Sec. 39.

The road as established by the final Order of the

County Commissioners is based upon the report and

map of the County Engineer. The initial point is

the easterly terminus and the courses and distances

are continuous to the west terminus. (R. 83-84)

(Exhibits Nos. 4 and 5)

For convenience, the diagrams "A" and 'B"

in the Appendix, compare the road as described

in the proceedings before the County Commissioners,

and the road rights of way as described in the Peti-

tion, published Notice and other proceedings in the

condemnation suits. From these the errors will at

once be seen.

These descriptions are also set out in the appendix.

In the condemnation proceedings, in the Rosbor-
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ough case the courses and distances of the descrip-

tion as set forth in the petition and published notice

coincide with the road as established by the County

Commissioners from the western teiTtiinus eastward

to a point near the northwest corner of Lot 2 in Sec.

3, (being Sta. 449 plus 90.1) of survey as shown on

the engineer's map, ^'Exhibit No. 4." At thai point,

however, where the course in the county commiss-

ioners' proceedings recites ''thence on a 16° 00'

curve to the right thru an angle of 47° 01', 293.9

ft." in the petition and published notice and other

records in the condemnation proceedings, a curve of

six degrees has been substituted for one of sixteen

degrees. The consequence of this substitution is tc

change the direction of the center line and throw the

road and land to be taken for the right of way, north

and east of the true course, so that if followed it

would lead into Lake Chelan. The ultimate result

is that the road will be built on land of appellants not

condemned. Diagi'am "A" in the Appendix clearly

shows this situation.

In the Wick-Tettemer case, the second described

parcel of land to be taken was erroneously described,

namely, a small triangular parcel. The description

is so contradictory that the land cannot be located.

The known point from which the survey starts is

the section corner common to Sections 3, 4, 9 and

10, in T. 27 N. R. 21 E. W. M., thence by various

courses and distances which lead north and east out
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initial point in the interior of Lot 2, Sec. 3, approx-

imately 775 ft. east and 307 ft. south of the north-

east corner of the SW'/* SW'/* of Sec. 3, and a con-

siderable distance south of the route of the proposed

road as established, by the county commissioners.

Diagram "B" set out in the appendix shows this situ-

ation.

The description leading to the initial point is

wrong in most of its statements. The system of error

seems to have been to add to the straight length of

the road the total length of the curve at each end.

If half the curve length were used it would be near-

er right, but even then would not be correct, for the

distance around the curve is shorter than lines car-

ried out straight to the intersection as used in the

description.

Nowhere, except at the beginning and at the end

does the description in this case, or in the Rosbor-

ough case, attempt to tie to any known point, al-

though it is customary and the practice of surveyors

to make reference to such points in order to verify

the location.

In the Wick-Tettemer case, the initial point is des-

cribed as being the "northeast corner of said SW'-^-

of the SW'/* of Section 3, the initial point and place

of beginning of this description." Then follows a
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description of a small tract whch ends with a point

"30 feet distant from the survey line of said South

Lake Shore Extension Road."

It is true that a monument or known point men-

tioned will prevail over a point located by measure-

ment. But, the northeast corner of the SW'-^ SW'-^

of Sec. 3, is not marked by any monimient. Neither

is it a known point except that it is capable of ascer-

tainment by measurement. But, the measurements

given in this very survey purport to be an attempt

to establish that point, commencing at a point that

is known and established, namely, the section corner

between sections 3, 4, 9 and 10. Who can say from

the record which is the place?

The reference to "a point 30 ft. distant from the

survey line of said South Lake Shore Extension

Road" does not clear the confusion, because it is in-

definite and because it is not shown whether the

already existing road or the new proposed road was

meant. The name of the new proposed road was not

as stated in this description, but was as declared by

order of the county commissioners in their Resolu-

tion of intention anc) in their Order of Establish-

ment, and is "Change in South Lake Shore Exten-

sion Road."

From the foregoing, it is apparent that the des-

cription of this small tract as described in the peti-
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tion and published notice in condemnation was
wrong entirely, and not located in the new proposed

road at all, and it is not apparent which of two dif-

ferent and widely separated points was intended and

that therefore the land was not described with **reas-

onable certainty."

If the land was not described with reasonable cer-

tainty in the petition and published notices in con-

demnation, the requirements of the law were not

fulfilled and the Court had no jurisdiction of the

land, and could not make decrees in rem.

In the case of Toledo A. A. & N. R. Co. v. Mun-
son, 57 Mich. 42, 23 N. W. 455, the court held:

''Jurisdictional defects may be noticed at any
stage of the proceedings, for the reason that if

the court proceeds without jurisdiction, the

whole proceedings are null and void; and it

would be of no avail to send the matter back for
further proceedings before the court or another
jury. It is therefore proper here to point out,

that the petition filed as the foundation of these
proceedings. . . .was insufficient to confer jur-
isdiction, because it did not comply with the re-

quirements of the statute prescribing what such
petition should contain. The law requires that
each distinct parcel of land shall be described,
and the owner thereof, if known, shall be nam-
ed."

On the other hand, no personal service of process

in tliese proceedings was made on any of the appell-
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ants. Special appearances were made in both cases,

both at the time the cases were removed to the Fed-

eral Court, and in all subsequent motions, demurrers

and proceedings these special appearances were pre-

served. The cases both went to trial upon the hear-

ing of necessity and for fixing damages without ap-

pearance of the parties or representation by coun-

sel. The Court therefore had no jurisdiction of the

persons of the appellants and could enter no decrees

in personam.

It follows that both judgments and decrees of ap-

propriation are void.

INSUFFICIENCY OF PUBLISHED NOTICE
TO CONSTITUTE DUE PROCESS OF LAW

The Eminent Domain Statutes of the State of

Washington, under which these proceedings were

brought, being Act of Mar. 21, 1890, p. 925, sec. 2,

(Rem. Comp, Stat. sec. 922) provides that "a notice,

stating briefly the objects of the petition, and con-

taining a description of the land, real estate, prem-

ises or other property sought to be appropriated, and

stating the time and placo when and where the same

will be presented to the court or judge thereof, shall

be served (m each and every person named therein

as owner, encumbrancer, tenant, or otherwise inter-

ested therein, at least ten days previous to the time

designated in such notice for the presentation of such

petition. Such service shall be made by delivering
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a copy of such notice to each of the persons or par-

ties named therein, if a resident of the state;* * *

In all cases where the owner, or ^person claiming any

interest in such real or other property, is a non-res-

ident of this state, * * * service may be made by pub-

lication thereof in any newspaper published in the

county where such lands are situated, once a week

for tivo successive weeks ;
* * * and s^uch publication

shall be deemed service upon each of such non-resi'

dent persoTis, * * * "

There are two distinct thingaf provided by this

Statute ; the first is a notice to be served at least ten

days previous to the time of hearing; the second is

publication of that notice once a v^eek for two suc-

cessive weeks, which is deemed service upon a non-

resident.

Notices were issued January 5, 1929, by the pros-

ecuting attorney for Chelan County, directed to the

appellants, and the time of presentation to the Court

was fixed as January 30, 1929 at 9:30 A. M.

The appellants, all being non-residents, service

was made by publication in a newspaper published

in Wenatchee, Washington. The affidavit of pub-

lication shows that publication began Jan. 7, 1929

and ended Jan. 28, 1929. The dates of publication

do not appear.

As we interpret this Statute, publication would
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have been made for a full two weeks from January

7, 1929, the first day of publication, and ending on

January 21, 1929. This would have amounted to

service of the notice upon non-resident owners.

Then should have followed the ten days fixed by the

Statute as the length of the notice to all owners and

other interested persons. The statute provides:

"aTid such publication shall be deemed service upon

such non-resident person." Service of what? It is

clear that it mieans service of the ten days' notice

which all owners and interested persons are to re-

ceive, which service became effective in the case of

a non-resident, only upon the expiration of the pub-

lication. Service was not made until the two full

weeks' or fourteen days' publication was complete.

No action could be had or hearing fixed before ten

days after the last day of the two weeks' publica-

tion.

In the case of Early v. Homans, 16 How. 610,

construing a statute requiring publication of notice

in a newspaper, the court held:

*'.... twelve successive weeks is as definite a

designation of time, according to our division of

it, as can be made.

"When we say that anything may be done in

twelve weeks, or that it shall not be done for

twelve weeks, as the happening of a fact which
is to precede it, we mean that it may be done in

twelve weeks, or eighty-four days, or, as the
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cELse may be, that it shall not be done before."
Approved in:

Leach v. Burr, 188 U. S. 510;
Market Natl. Bank v. Pacific Natl. Bank,
89N. Y. 397;

Cox V. Northern Wisconsin Lumber Co. 82
Wise. 141;

Foster v. Vehmeyer, 133 Calif. 459

;

Auerbach v. Maynard, 26 Minn. 421

;

Bond V. Penna. R. R. Co . 124 Minn . 195

;

State V. Morrison 132 Minn. 454.

In the case of Appeal of Fred W. Meyer, 158

Minn. 433, it was said:

"Where a statute requires notice of process to

be served by publication for a stated number of
weeks in the official newspaper, the service be-
comes complete a week after the last publica-
tion."

Assuming that publication was complete on Janu-

ary 21, 1929 this leaves only eight days' notice, ex-

cluding the date of hearing, or, nine days' notice in-

cluding the date of hearing which was fixed for Jan-

uary 30, 1929 at 9:30 A. M., these cases should not

have been heard before January 31, 1929, which was
one day after the date actually fixed in the notices

for hearing thereof, and therefore the whole pro-

ceedings were void as not complying with the stat-

ute and for that reason depriving these appellants

of their property without due process of law, con-
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trary to Amendment ART. XIV. Sec. 1, of the Con-

stitution of the United States, and contrary to Sec.

3, of ART. 1, of the Constitution of the State of

Washington.

Any other interpretation of this Statute would

authorize a publication once a week for two success-

ive weeks, which might be satisfied by a publication

on two days seven days apart, and a hearing not

earlier than ten days from the first publication.

This would clearly be unreasonable notice to a non-

resident, and particularly to one residing across the

United States, as do these appellants, and a viola-

tion of due process of law and the equal protection

of the laws guaranteed to them under Amendment
ART. XIV. Sec. 1, of the Constitution of the United

States, and Sec. 3 of ART. 1. of the Constitution of

the State of Washington, and a violation of the

rights, privileges and immunities guaranteed x)

them under ART. IV. Sec. 2, and ART. III. Sec. 2,

of the Constitution of the United States.

Whether, under such an interpretation of this

Statute due process would be assured non-residents,

is in part dependent upon the facts of each case. The

facts of the cases at bar are such as to have required

a considerable time by way of notice for these appel-

lants to have appeared and prepared for a defense

of the cases. The appellants resided in Philadelphia,

entirely across the continent from where the land
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was located; it was a journey of five days between

their homes and Wenatchee, where the Court sat.

They were citizens of Pennsylvania, and were entit-

led to have their cases transferred to a Federal

Court. Some preparation was needed for a trip of

this character. Consultation with counsel and ex-

perts was reasonably necessary before undertaking

the defense of such proceedings. Removal to the Fed-

eral Court required the preparation of a petition,

giving bond, and giving notice to Chelan County of

the application for removal. In Washington, the

titled to at least three days' notice of any hearing,

motion or application, and if served outside the

rule is that parties appearing in an action are en-

county then at least ten days' notice by mail is to be

given.

Had the first issue of the paper containing the

published notice been mailed at once to appellants,

they would not have received same in the ordinary

course of mail until the sixth day following. Had
they immediately journeyed to Wenatchee by the

usual means of travel, they would not have reached

there until the eleventh or twelfth day. By the re-

quirement of more than one publication in the news-

paper the Legislature surely had in mind the poss-

ibility that the first publication might escape the

attention of the land owner.

The provision in the statute that such notice may
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be published in any newspaper published in the

county imposes further hardship upon non-resident

owners, the county of Chelan being as large as some

of the smaller states.

Resident owners who are personally served with

notice receive better protection than do non-residents

served only by publication.

The statute makes no provision for the mailing of

a copy of the notice to non-residents. Evidently the

petitioner was doubtful of the sufficiency of the

statute to give adequate or reasonable notice to non-

residents because not only was the notice published

more times than the statute required but copies of

the notice were mailed to appellants. However, this

cannot and does not take the place of due process of

law.

"This notice must be provided as an essential

part of the statutory provision and not awarded
as a mere matter of favor or grace."

Central of Ga. Ry. Co. vs. R . R . Commission,
215 Fed. 427.

"The law itself must save the parties' rights
and not leave them to the courts as such."

Louisville & Nashville R. R. Co. v. Stockyards
Co. 212 U. S. 132.

"The right of a citizen to due process of law
must rest upon a basis more substantial than
favor or discretion."
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Roller V. Holly, 176 U. S. 398, 44 L. Ed. 520.
"Nor can extra-judicial or casual notice, or a

hearing granted as a matter of favor oi discre-

tion, be deemed a substantial substitute for the

due process of law that the Constitution re-

quires."

Coe V. Armour Fertilizer Works, 237 U. S.

413.

"Nor is the constitutional validity of a law to be

tested by what has been done under it but rather

by what may be done under it."

Chicago, Milwaukee & St. Paul Ry. Co. v.

Board of Railroad Commissioners, 247 Pac.

162;

State ex rel. Redman v. Meyers, 210 Pac.

1064

;

State ex rel. Holliday v. O'Leary, 115 Pac.

204.

"To admit that a method of service, whether it

amounts to due process of law or not, is suffi-

cient because it is prescribed by state statute, is

to admit that a state may impair rights guar-
anteed by the National Constitution. The pro-

hibitions of the constitution cannot be thus evad-
ed."

Fayerweather v. Ritch, 195 U. S. 276, 25 Sup.
Ct. 58, 49 L. Ed. 193 ; 5 Ency. U . S . Sup . Ct

.

Rep. 627.

The protection of the Federal Constitution ap-

plies whatever the form in which the legislative

power of the state is exerted, whether by a con-
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stitution, an act of legislature, or any act of any
subordinate instrumentality.

Standard Scale Co. v. Farrell, 249 U. S. 571

.

In Chicago R. Co. vs. Chicago; 166 U. S: 226, the

court said:

"But a state may not, by any of its agencies

disregard the prohibitions of the 14th

Amendment.

This court, in referring to the 14th
Amendment, had said: *Can a state make any-
thing due process of law which, by its own legis-

lation, it chooses to declare such? To affirm this

is to hold that the prohibition to the states is of

no avail, or has no application, where the in-

vasion of private rights is effected under the

forms of state legislation!'
"

In Roller v. Holly, 176 U. S. 398, 44 L. Ed. 520,

a Texas statute was held unconstitutional and not

affording due process of law, where personal ser-

vice was made on non-resident defendant in Virgin-

ia on December 30, 1890 to appear in Texas on Jan-

uary 5, 1891 The court said:

" .... it would have required four days of con-
stant travel to reach Groesbeck, giving the

plaintiff but one day, and that a Sunday, to

make preparations to comply with the exigen-

cies of the notice. This estimate, too, makes no
allowance for accidental delays in transit.

** That a man is entitled to some notice before
he can be deprived of his liberty or property is

«
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an axiom of the law to which no citatian of

authority would give additional weight; but
upon the question of the length of such notice

there is a singular dearth of judicial decision.

It is manifest that the requirement_of notice

would be of no value whatever, unless such no-

tice were reasonable and adequate for the pur-
pose."

And after reviewing the statutes of many states,

the court proceeded to say

:

"It may be said in general with reference to

these statutes that in cases of publication, notice

is required to be given at least once a week for

from four to eight weeks, and in case of person-

al service out of the state, no notice for less than
twenty days between the service and the return
day is contemplated in any of the states except
Mississippi, where a personal notice of ten days
seems to be sufficient."

We wish to call the attention of the Court to other

provisions of the Eminent Domain statutes of the

State of Washington, subsequently enacted. Act

approved Mar. 13, 1907, p. 316 L. '07 (Rem. Comp.

Stat. sec. 9219) (Sec. 7549 Pierce's Code) applica-

ble to service of process on non-resident owners or

defendants, provides for service by publication as in

other civil actions. The time and manner of service

by publication in civil actions is as follows:

'The publication shall be made in a newspaper
printed and published in the county where the

action is brought .... once a week for six confise-

cutive iveeks and the service of the sum-
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mons shall be deemed complete at the expiration

of the time prescribed for publication as afore-

said The summons shall contain the date

of the first publication, and shall require the de-

fendant or defendants upon whom service by
publication is desired, to appear and answer the

complaint within sixty days from the date of

the first publication of such summons; "

(Rem. Comp. Stat. sec. 233) (sec 8446
Pierce*s Code)

Sec. 57 of the Judicial Code, regulating procedure

on the question of notice by publication, provides

that where personal service on an absent defendant

is not practical, the court may direct that the order

shall be published not less than once a week for six

consecutive weeks.

While we do not contend that these sections of the

statute are controlling, or repeal the statute of emi-

nent domain by private corporations, yet counties

should be placed in no more favorable position than

cities, and this should be taken into consideration by

the court in determining whether due process has

been given these appellants under their constitution-

al rights.

In the cases at bar, appellants appeared specially

and objected to the jurisdiction of the court over

them or their property, and questioned the consvi-

tutionality of the statutes by which they were pre-

tended to have been brought into court. They par-

ticipated neither in the consolidated trial on public



59

use and necessity nor in the separate trials

on damages, in person or by counsel. Con-

sequently, the appellee must strictly rely not only

upon a full compliance with the statute as to ser-

vice of notice but also upon the sufficiency of the

statute itself to give adequate notice to non-resident

owners. If the statute authorizing the service by

publication does not afford due process of law, then

no notice has been given appellants. We assert that

the statute is either constitutional or unconstitution-

al. If unconstitutional, by reason of the fact that it

does not provide a sufficient notice, it is wholly void

as far as these appellants are concerned and can af-

ford no ground for service by publication, ana

hence any proceedings thereunder are entirely ir-

regular and do not constitute due process of law.

We urge the foregoing notwithstanding the deci-

sion of the court in State ex rel Woodruff v. Super-

ior Court, 145 Wash. 129, 259 Pac. 379, and Wick

V. Chelan Electric Co., 280 U. S. 108, because in

neither of these cases did the court take into consid-

eration that full ten days notice had not been given

appellants after completion of the two weeks publi-

cation as required by the statute in question. Fur-

thermore appellants in the cases at bar made special

appearances and were neither present at nor partici-

pated in, either the hearing on necessity or the trial

on damages. Therefore appellee must show not only

that the statute has been strictly complied with, but
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that the statute is adequate in itself to give due no-

tice to appellants.

McDonald v. Mabee 243 U. S. 90

"Notice and an opportunity to be heard are
essential requisites to the jurisdiction of all

courts, even in proceedings in rem."

Dorr V. Rohr. 82 Va. 359.

ERROR IN DENYING MOTIONS AND
OVERRULING DEMURRERS

The District Court erred in denying the motions

to quash and in overruling the demurrers to the

Notices and Petitions and denying the motions to

make more definite and certain or in the alterna-

tive for bills of particulars, for the reasons herein-

before set forth.

The special appearances of appellants were main-

tained in the motions to quash and demurrers, and

in all subsequent proceedings and exceptions duly

made and allowed to the denial of these motions and

orders.

It is held in the case of Cain v. Commercial Pub-

lishing Company, 232 U. S. 124, 58 L. Ed. 535, that

a special appearance can be made and special appear-

ance maintained for the purpose of raising the ques-

tion of jurisdiction after the case has been removed

from the state to the federal court.
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ERROR IN REFUSING NEW TRIALS

The Court erred and abused its discretion in re-

fusing to allow appellants to file their motions for

new trials.

As disclosed by the affidavit accompanying the

applications for leave to file motions for new trials,

the same were presented within the term and within

ninety days from the date of the entry of the judg-

ments. Therefore, it was an abuse of discretion on

the part of the court to deny such applications and

refuse to consider the motions for new trials.

Mattox V. U. S. 146 U. S. 140,

56L. Ed. 517;

Felton V. Spiro, 78 Fed. 576;

James v. Evans, 149 Fed. 136

;

Pugh V. Bluff City Excursion Co. 177 Fed. 399

;

fiiggins V. U. S. 185 Fed. 710.

We respectfully submit that the Judgment and

Decree of the District Court in each of these cases

should be reversed and the proceedings dismissed.

BERKEY & COWAN
Chas F. Cowan
Attorneys for Appellants

Specially appearing.

Post office address

:

204-6 Wall Street Bank Bldg.,

Spokane, Washington.
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Description of Road as contained in published no-

tice of hearing upon the Report of the county engin-

eer:

"Commencing at survey sta. 420 plus 96.5 of So.

Lake Shore Road, as of record being an interior

point in Lot 3 of Sec. 3, Twp. 27 N., Rg. 21 E .,

W. M. running thence from a course N.
63° 52' W. on a 20° curve to left thru an angle

of 35° 26' 177.2 ft. thence S. 80° 42' W. 3.5 ft.

thence on a 21' curve to right thru an angle of

33° 41', 160.4 ft; thence N. 65° 37' W., 215.1

ft., thence on a 6° curve to right,

thru an angle of 7= 19', 121.9 ft;

thence N. 58° 18' W. 656.2 ft; thence on 4°

curve to left thru an angle of 37° 33', 938.8 ft:

thence S. 84^^ 09' W., 326.6 ft; thence on a 16"

curve to the right thru an angle of 47° 01', 293.9

ft ; thence N. 48° 50' W., 290.3 ft
.

; thence on an
8° 00' curve to left thru angle of 36° 58', 462.1

ft, thence N. 85° 48' W., 61.5 ft, thence on a 12°

GO' curve to right thru an angle of 34° 16',

285.5 ft, • thence N. 51
"
32' W., 75 .1 ft. ; thence

on a 12° 00' curve to left, thru an angle of 33°

35', 279.9 ft; thence N. 85° 07' W., 156.1 ft.;

thence on a 10° 00' curve to right thru an angle

of 30° 27', 304.5 ft ; thence N. 54° 40' W., 442 .7

ft.; thence on a 6° 00' curve to right

thru an angle of 19° 29', 324.7 ft;

thence N. 35° 11' W., 106.6 ft; thence on 2"

00' curve to left thru an angle of 8° 09', 407.5

ft ; thence N. 43° 20' W., 231.9 ft. ; thence on a
6° 00' curve to right thru an angle of 15° 03',

250.8 ft; thence N. 28° 17' W. 131.6 ft. and
ending at survey sta. 488 plus 00.9 (an intersec-

tion with Twenty-five Mile Creek Road) being

an interior point'in SW'/* of NE'/^ of Sec. 4, Twp.
27 N. Rg. 21 E., W. M...."



(1st case—R. 88-84)
(2clcase—R. 89-90)

Description of right-of-way as contained in Petition
and notice in Chelan County v. Rosborough and
Wick, (1st case) Appeal No. 6429.

''Tying to the section corner common to Sec-

tions 3, 4, 9, and 10, T. 27 N., R. 21 E.;W. M.,
and run thence N. 0° 44' E., following the sec-

tion line between said Section 3 and 4, a dis-

tance of 1976.6 feet; thence N. 85° 07' W.,
351.3 feet; thence N. 54° 40' W., 762.7 feet;

thence N. 35° 11' W., 240.6 feet more or less to

the north boundary line of said Lot 6 of Section

4, T. 27 N., R. 21 E., W. M., the initial point

and place of beginning of this description.

Thence a strip of land 30 fe^t wide on the right

side and 30 feet wide on the left side of the fol-

lowing described line. From the initial point,

as hereinabove described, run thence S. 35° 11'

E., 76.6 feet; thence on a 6° curve to the left,

having a central angle of 19° 29' a distance of

324.7 feet; thence S. 54° 40' E., 442.7 feet;

thence on a 10° curve to the left, having a cen-

tral angle of 30° 27', a distance of 304.5 feet;

thence S. 85° 07' E., 156.1 feet; thence on 12°

curve to the right, having a central angle of 33°

35', a distance of 279.9 feet; thence S. 51° 32'

E., 75.1 feet; thence on a 12° curve to the left,

having a central angle of 34^^ 16', a distance of

285.5 feet; thence S. 85° 48' E., 61.5 feet;

thence on a 8° curve to the right, having a cen-

tral angle of 36° 58', a distance of 462.1 feet;

thence S. 48° 50' E., 290.3 feet; thence an a 6°

cui've to the left, having a central ans^le of 47°

01', a distance of 293.9 feet; thence N. 84° 09'

E., 326.6 feet; thence on a 4° curve to the right,

having a central angle of 37° 33', a distance of
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938.8 feet; thence S. 58" 18' E., 656.2 feet;

thence on a 6° curve to the left, having a central

angle of 7° 19', a distance of 121.9 feet; thence

S. 65° 37' E., 215.1 feet; thence on a 21° curve
to the left, having a central angle of 33° 41', a
distance of 160.4 feet; thence N. 80° 42' E., 3.5

feet to an interior point in Lot 3, Section 3, T

.

27 N., R. 21 E., W. M ;, the end of this descrip-

tion, which described parcel of^ land contains

7.53 acres more or less according to survey
thereof, not including however, that part of said

right of way contained within the SW"'^ of the

SW'/* of said Section 3."

(1st case—R. 1-5)

Description of the second described portion of the

right-of-way, as contained in Petition and Notice in

Chelan County vs. Wick and Tettemer (2d casj) Ap-

peal No. 6430:

"Tying to the section corner common to Sec-

tions 3, 4, 9 and 10, T. 27 N. R. 21 E. W. M.,
and run thence N. degi'ees 44' E., following
the section line between said Sections 3 and 4 a
distance of 1976.6 feet; thence S. 85 degrees
07' E. 240.7 feet; thence S. 51 degrees 32' E.,

640.5 feet; thence S. 85 degrees 48' E., 809.1
feet; thence S. 48 degrees 50' E., 752.4 feet;

thence on a 6 degree curve to the left, having a
radius of 955 feet, a distance of 66 feet more or

less to the northeast corner of said SW-^ of the

SW'/* of Section 3, the initial point and place of

beginning of this description. Thence an irregu-

lar shaped piece of land bounded by a line run-
ning south from the initial point as hereinabove
described, following the east boundary line of

said SW'-^ of the SW'/* of Section 3, to a point
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30 feet distant from the survey line of said
South Lake Shore Extension Road; thence in a
northwesterly direction on a curve having a ra-
dius of 985 feet, being parallel and 30 feet dis-

tant from survey alignment curve at this place,

to the north boundary line of said SW'/* of the

SW''* of Section 3; thence east following the
north boundary line of said SW'/* of the SW'^*

of Section 3, to the initial point and place of be-

ginning, which described parcel of land contains

0.02 acre more or less.'*

(2d case—R. 4)

CHAPTER 173

Session Laws of Washington, 1925.

PROCEDURE TO ESTABLISH COUNTY ROADS
BE IT ENACTED BY THE LEGISLATURE

OF THE STATE OF WASHINGTON;

Section 1. (Sec. 5992, Sub. 2, Pierce's Code)

County roads shall be laid out and estab-

lished as provided in this act. The board of coun-

ty commissioners by unanimous vote of such board

may by resolution entered upon their minutes de-

clare their intention to lay out and establish or wid-

en any county road and that the same is considered

a public necessity and shall direct the county en-

gineer to report upon such project.

Section 3. (Sec. 5992, Sub. 4, Pierce's Code)
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Whenever directed, the county engineer shall make

an examination of such proposed road and if neces-

sary a survey thereof. After examination, if he

deems the same to be impracticable, he shall so re-

port to the board of county commissioners without

making any survey, or he may examine or examine

and survey any practicable route which would serve

such purpose. Whenever he shall consider any such

road or modified route practicable he shall report

thereon in writing to such board, giving his opinion

(1) as to the necessity of the road; (2) as to the

proper terminal points, general course and length

thereof; (3) as to the proper width of the road,

which shall be not less than thirty feet nor more than

one hundred twenty feet, exclusive of slopes for cuts

and fills: (4) as to the probable cost of construction

of the road including all necessary bridges, culverts,

clearing, grubbing, drainage and grading; (5) and

such other facts, matters and things as he may deem

of importance to be considered by such board. He

shall file with such report a correctly prepared map

of said road as surveyed, which must show the tracts

of land over which said road passes, with the names,

if known, of the several owners thereof, and shall

file therewith his field notes and profiles of survey.

Section 4. (Sec. 5992 Sub. 5, Pierce's Code) The

board of County commissioners shall fix a time and

place for hearing upon such report and cause notice

thereof to be published once a week for three sue-



70

cessive weeks in the county official newspaper and

to be posted for at least twenty days at each of the

termini of such road as recommended by the county

engineer. Such notice shall set forth the termini

and width of such road as recommended in such re-

port and state that all persons interested may appear

and be heard at such hearing upon such report and

upon the matter of the establishment of such road.

On the day fixed for such hearing, or adjourned

hearing, the said board, upon due proof to the satis-

faction of the board, made by affidavit, of due pub-

lication and posting of such notice of hearing, shall

consider said report and all evidence relative to such

establishment and, if said board finds that such pro-

posed road is a public necessity, they may establish

the same by resolution or other order. The cost and

expense of such establishment and of the right of

way thereof shall be paid from the general road and

bridge fund, unless the board of county commission-

ers shall, in the order of establishment, direct that

the same be paid from the fund of the particular

road district or districts in which such road may be

located. The county engineer shall cause stone mon-

uments to be placed at the termini of all such roads.

Section 5. (Sec. 5992 Sub. 6, Pierce Code) After

the establishment of such highway, the prosecuting

aitorney, when directed by the board of county com-

missioners shall proceed under tlu^ power of eminent

domain to acquire such lands and other property and
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property rights as may be necessary for such high-

way purposes in the manner provided by law for the

taking of private property for public use.

REMINGTON'S COMPILED STATUTES of

WASHINGTON, 1922.

Sec. 921 Eminent Domain by Corporations-Pe-
titicm, Requisites of.

Any corporation authorized by law to appro-
priate land, real estate, premises, or other prop-
erty for right of way or any other corporate pur-
poses, may present to the superior court of the

county in which any land, real estato, or prem-
ises, or other property sought to be appropriat-

ed shall be situated, or to the judge of such su-

perior court in any county where he has juris-

diction or is holding court, a petition in which
the land, real estate, 'premises, or other proper-

ty sought to be appropriated shall be described

icith reasonable certainty, and setting forth the

name of each and every owner, encumbrancer,
or other person or party interested in the same,
or any part thereof, so far as the same can be

ascertaiyied from the public records, the object

for which the land is sought to be appropriated,

and praying that a jury be impaneled to ascer-

tain and determine the compensation to be made
in money, irrespective of any benefit from any
improvement proposed by such corporation, to

such owner or owners, respectively, and to all

tenants, encumbrancers, and others interested,

for the taking or injuriously affecting such
lands, real estate, premises, or other property,

or in case a jury be waived, as in other civil

cases in courts of record in the manner prescrib-

ed by law, then that the compensation to be
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made, as aforesaid, be ascertained and deter-
mined by the court, or judge thereof, (Cf. L. '88

p. 58, sec. 1; L. '90, p. 294, sec. 1; 2 H. C, sec.

648).

Sec. 922. Notice^ Contents of and Service. —
A notice, stating briefly the objects of the peti-

tion, and containing a description of the land,

real estate
,
premises or property sought to be

appropnated. and stating the time and place
when and where the same will be presented to

the court, or the judge thereof, shall he served
on each and every person nxnned therehi as own-
er, encumbrancer, tenant, or otherwise inter-

ested therein, at least ten days previous to the
time designated in such notice for the presenta-
tion of such petition. Such service shall be made
by delivering a copy of such notice to each of the
Vpersons or parties so named therein, if a resi-

dent of the state; or in case of the absence of
such person or party from his or her usual place

of abode by leaving a copy of such notice at his or
her usual place of abode ; or in case of a foreign
corporation, at its principal place of business in

this state, with some person of more than six-

teen years of age. In case of domestic corpora-
tions, such service shall be made upon the presi-

dent, secretary, or other directors or trustee of

such corporation. In case of minors or (on) their

guardians, or in case no guardian shall have
been appointed, then on the person who has the

care and custody of such minor. In case of

idiots, lunatics, or distracted persons, or their

guardian ; or in case no guardian shall have been

appointed, then on the person in whose care or

charge they are found. In case the land, real

estate, premises, or other property sought to be

appropriated is (state, school) or county land,

the notice shall be served on the auditor of the
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county in which the land, real estate, premises,
or other property sought to be appropriated is

situated. In all cases where the owner or person
claimmg an interest in such real or other prop-
erty is a non-resident of this state, or where the
residence of such owner or person is unknown,
and an affidavit of the agent or attorney of the

corporation shall be filed that such owner or per-
son is a non-resident of this state, or that, after

diligent inquiry, his residence is unknown, or
cannot be ascertained by such deponent, ser^nce

may be made by publication thereof in any netvs-

paper published in the county where such lands

are situated^ once a week for two successive

weeks; and in case no newspaper is published
in said county, then such publication may be had
in a newspaper published in the county nearest

to the county in which lies the land sought to be
appropriated. And such publication shall be

deemed service tipori. each of such non-resident
person or persons whose residence is unknown.
Such notice shall be signed by the president,

manager, secretary, or attorney of the corpora-

tion; and in case the proceedings provided for

in this article are instituted by the owner or any
other person or party interested in the land,

real estate, or other property sought to be ap-

propriated, then such notice shall be signed by
such owner, person, or party interested, or his,

her, or its attorney. Such notice may be served

by any competent person over twenty-one years

of age. Due proof of service of such notice, by
affidavit of the person serving the same, or by
the printer's affidavit of publication, shall be

filed with the clerk of such superior court before

or at the time of the presentation of such peti-

tion. Want of service of such notice shall ren-

der the subsequent proceedings void as to the

person not served; but all persons or parties
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having been served with notice as herein pro-
vided, either by publication or otherwise, shall

be bound by the subsequent proceedings. In all

other cases not otherwise provided for, service
of notices, order, and other papers in the pro-
ceedings authorized by this article may be made
as the superior court, or the judge thereof, may
direct. (Cf. L. '88 p. 58, Sec. 2; L. '90, p. 295,
sec. 2; 2 H. C, Sec. 649)

Sec. 925. Court to Adjudicate Necessity for
Appropriation.—Calling Jury. At the time and
place appointed for hearing said petition, or to

which the same may have been adjourned, if the
court or judge thereof shall have satisfactory
proof that all parties interested in the land, real

estate, premises or other property described in

said petition, have been duly served with said
notice as above prescribed, and shall be further
satisfied by competent proof that the contempla-
ted use for which the land, real estate, premises
or other property sought to be appropriated is

really a public use, or is for a private use for a
private way of necessity, and that the public in-

terest requires the prosecution of such enter-

prise, or the private use is for a private way of

necessity, and that the land, real estate premises
or other property sought to be appropriated are
required and necessary for the purposes of such
enterprise, the court or judge thereof may make
an order, to be recorded in the minutes of said

court, directing the sheriff to summon a jury.

(Cf. L. '88, p. 60, sec. 4, L. '90, p. 297, sec. 4;
2 H. C, sec. 651; L. '97, p: 63, sec. 1)

Sec. 927. Judgment and Decree of Appropria-
tion—At the time of rendering judgment for
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damages, whether upon default or trial if the
damages awarded be then paid, or wpon their
paymenty if not paid at the time of rendering
sfuch judgment, the court, or judge thereof, shall

also enter a judgment or decree of appropria-
tion' of the land, real estate, premises, right of
way, or other property sought to be appropria-
ted, thereby vesting the legal title to the same in

the corporation seeking to appropriate such land
real estate, premises, right of way, or other
property for corporate purposes. Whenever said

judgment or decree of appropriation shall affect

lands, real estate, or other premises, a certified

copy of such judgment or decree of appropria-
tion may be filed for record in the office of the

auditor of the county where the said land,

real estate, and with like effect. If the title to

shall be recorded by said auditor like a deed of

real estate, and with like effect. If the title to

said land, real estate, premises, or other prop-

erty attempted to be acquired is found to be de-

fective from any cause, the corporation may
again institute proceedings to acquire the same,

as in this article provided. (Cf. L. '90, p. 298,

sec. 6; L. '91, p. 84 sec. 1; 2 H. C. sec. 653.

Sec. 929. Payment to Petitioner—On Appeal
Money to Remain in Court. . . Upon the entry of

judgment upon the verdict of the jury, or the

decision of the court, or judge thereof, award-

ing damages, as hereinbefore prescribed, the

petitioner, or any officer of or any other persoD

duly appointed by said corporation, may make
payment of the damages assessed the parties

entitled to the same, and of the costs of the pro-

ceeding, by depositing the same with the clerk

of said superior court, to be paid out under the

direction of the court, or judge thereof and upon
making such payment into the court of the dam-
ages assessed and allowed, and of the costs to any
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land, real estate, premises, or other property
mentioned in said petition, such corporation

shall be released and discharged from any and
all further liability therefor, unless upon appeal
the owner, or other person or party interested,

shall recover a greater amount of damages ; and
in that case, only for the amount in excess of the

sum paid into said court, and the costs of appeal

;

provided, that in case of an appeal to the su-

preme court of the state by any party to the pro-

ceedings, the money so paid into the superior

court by such corporation as aforesaid shall re-

main in the custody of said court until the final

determination of the proceedings by the said su-

preme court. (L. '90, p. 299, Sec. 7; 2 H: C.
Sec. 654.)

Pierce's Code 7549; Sec. 9219 Rem. Comp. Stat;

Summons. Upon the filing of the petition aforesaid

a summons, returnable as summons in other civil

actions, shall be issued and served upon the person

made parties defendant, together with a copy of the

petition, as in other civil actions. And in case of

any of them are unknown or reside out of the State,

a summons for publication shall issue and publica-

tion be made and return and proof thereof be made
in the same manner as is or shall be provided by the

laws of the State for service upon absent defendants

in other civil actions. Notice so given by publication

shall be sufficient to authorize the Court to hear and

determine the suit as though all parties had been

sued by their proper names and had been personally

served.
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Pierce's Code, Sec. 8446. Sec. 233 Rem. Comp:

Stat. Time and Manner of Service by Publica-

tion—Form. The publication shall be made in

a newspaper printed and publfshed in the^

county where the action is brought (and if

there be no newspaper in the county, then in a news-

paper printed and published in an adjoining county,

and if there is no such newspaper in an adjoining

county then in a newspaper printed and published at

the capital of the state) once a week for six consecu-

tive weeks. Provided, That publication of summons

shall not be had until after filing of the complaint

;

and the service of the summons shall be deemed com-

plete at the expiration of the time prescribed for pub-

lication as aforesaid. The summons must be subscrib-

ed by the plaintiff or his attorney or attorneys. The

summons shall contain the date of the first publica-

tion, and shall require the defendant or defendants

upon whom service by publication is desired, to ap-

pear and answer the complaint within sixty days

from the date of the first publication of such sum-

mons; and said summons for publication shall also

contain a brief statement of the object of the action.

Said summons for publication shall be substantially

as follows:
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In the Superior Court of the State of Washington

for the County of

Plaintiff,

vs.

Defendant.

No

The state of Washington to the said (naming the

defendant or defendants to be served by publica-

tion) :

"You are hereby summoned to appear within sixty

days after the date of the first publication of thisi

summons, to wit, within sixty days after the

day of ,1 , and defend the above
entitled action in the above entitled court, and an-
swer the complaint of the plaintiff , and
serve copy of your answer upon the undersigned at-

torneys for plaintiff, at his (or their) office

below stated; and in case of your failure so to do,

judgment will be rendered against you according to

the demand of the complaint, which has been filed

with the Clerk of said Court. (Insert here a brief

statement of the object of the action.)**

Plaintiff's Attorney

P. 0. Address:

County Washington

Pierce's Code Sec. 1663 ; Sec. 4069 (2) Rem. Comp.

Stat. SEAL: The county commissioners of each

county shall have and use a seal for the

purpose of sealing their procedings, arid cop-
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ies of the same when signed and sealed by-

the said county commissioners, and attested by

their clerk, shall be admitted as evidence of such,

proceedings in the trial of any cause in any court in,

this State ; and until such seal shall be provided, the

private seal of the chairman of such board of county

commissioners shall be adopted as a seal.

ARTICLE I OF THE CONSTITUTION OF THE

STATE OF WASHINGTON

Sec. 2 SUPREME LAW OF THE LAND. The

constitution of the United States is the supreme law

of the land.

Sec. 3 PERSONAL RIGHTS. No person shall

be deprived of life, liberty, or property without due

process of law.

Sec. 16. EMINENT DOMAIN. Private prop-

erty shall not be taken for private use, except for

private ways of necessity, and for drains, flumes,

or ditches on or across the lands of others for agri-

cultural, domestic, or sanitary purposes. No private

property shall be taken or darnaged for public or pri-

vate use without just compensation having been first

made, or paid into court for the owner, and no right-

of-way shall be appropriated to the use of any cor-

poration other than municipal until full compensa-

tion therefore be first made in money, or ascertain-
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ed and paid into Court for the owner, irrespective

of any benefit from any improvement proposed by

such corporation, which compensation shall be as-

certained by a jury, unless a jury be waived, as in

other civil cases in courts of record, in the man-

ner prescribed by law. Whenever an attempt is

made to take private property for a use alleged to be

public, the question whether the contemplated use be

really public shall be a judicial question and de-

teormined as such, without regard to any legislative

assertion that the use is public.
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^)n ®t|c ^mieb ^tates ffltrcutt fflnnrt

of appeals

FOR THE NINTH CIRCUIT

MARGARET ROSBOROUGH and ALICE
BARBEE WICK,

Appellants
f\

vs. /" No. 3429
CHELAN, COUNTY WASHINGTON, a
municipal corporation,

Appellee.

And

ALICE BARBEE WICK, THEODORE S.

TETTEMER and JANE DOE TETTEM-
ER, his wife, (true Christian name un-
'™""^

Appellants^No.
6430

VS.

CHELAN COUNTY, WASHINGTON, a
municipal corporation.

Appellee

AFFIDAVIT OF MAILING OF BRIEFS

State of Washington
}

County of Spokane (

ss.

I, CHARLES F. COWAN, being first duly
sworn, depose and say that I am one of the at-

torneys of record for appellants in the ibove-

entitled causes, now pending in the United
States Circuit Court of Appeals for the Ninth
Circuit wherein said persons are appellants and
Chelan County, Wash., a municipal corporation,

is appellee ; that I served true and duly certified
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copies of the appellants' Brief in said cases uDon
J. A. Adams and Sam M. Driver, attorneys of
record in the said appeals for said appellee, by
depositing in the United States Post-office at
Spokane, XVashington, on the day of Aug-
ust, 1931, two copies of said Brief, by register-

ed mail, return receipt requested, special deliv-

ery postage fully prepaid, addressed to: "J. A.
Adams and Sam M. Driver, Attorneys for Che-
lan County, Washington, Commercial Bank
Building, Wenatchee, Washington," and the reg-
istered article receipt number hereto
attached, was then and there issued to me by
said post-office ; and that on' said day
of August, 1931, I also mailed two copies of
said Brief by ordinary mail to said attorneys,

addressed to them as aforesaid, and with postage
fully prepaid ; that there is a regular mail com-
munication between Spokane and Wenatchee,
Washington.

CHARLES F. COWAN

Subscribed and sworn to before me this. /( .
'.'.

.

.

day of August, 1931.

JAMES A. LYBECKER
Notarial Seal Notary Public in and for the

Commission Expires State of Washington,
May 16, 1933 residing at Spokane


